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St James' Place Brighton:
Legal Advice to Ramblers Association

This is a summary of the steps The Rambler's Association took after receipt of the decision by Mrs. Heidi Cruickshank,
planning inspector, to confirm the "Stopping-up Order" for St.James's Place, Brighton:

"The legal advice we obtained earlier this year was oral advice given at a meeting of the RA's Legal Panel
at which the Brighton and Hove order was discussed. We did not get formal written advice at the time and so I hope that
this summary of the Legal Panel's meeting will assist:

The Ramblers Association's Legal Panel met on 20 May 2005 to discuss various
matters. They included the confirmation of an order made under section 257
of the Town and Country Planning Act 1990 to stop up the footpath known as
St James' Place, Brighton. The order had attracted an objection by Mr Colin
Bennett; because of the objection, the order-making authority-Brighton and
Hove Council-had been obliged to submit the order for determination by the
Secretary of State, who appointed Inspector Heidi Cruickshank to hold a
hearing.

Section 257 empowers a council to make an order to stop up a
footpath or bridleway where it appears to them that the stopping up is
necessary to enable development to be carried out in accordance with
planning permission. In practice this usually means that planning permission
has been granted for some solid obstruction like a dwelling-house-ie, a
bona fide development-which would unlawfully obstruct a right of way if the
right of way were not fITstextinguished.

In the present case the 'development' for which the council had
given its planning permission was nothing other than a cast-iron locked gate
to be placed over the path. It was the gate itself, with no related
buildings or any other thing. So the planning permission was something of a
fictional device for closing the path when the standard test for closing a
path-the one set out in section 118 of the Highways Act 1980-could not be
met by the council.

The Ramblers' Association sees this as a misuse of highway law-and
the term 'highway' includes footpaths and bridleways for these
purposes-which Parliament can never have intended. Parliament fiercely
guards the public's right to use the highway. It has made it an offence to
obstruct free passage along the highway. It is an offence to put a gate,
however easily opened, across a highway, except in certain circumstances.
Parliament has also made it an offence in most circumstances to damage the
highway, to make unauthorised markings on it, to deposit any thing on it, to
pitch a booth on it or place a rope across it. All this illustrates the
importance attached by Parliament and the courts to the paramountcy of the
protection of the public's right against any competing private interests.

And so does the fact that, under the Highways Act 1980, Parliament
allows no stopping-up of the highway save for by an order made under section
118; and section 118 contains no less severe a test than that the way 'is
not needed for public use'. Only if a council can show that a way is not
needed for public use can it stop up a footpath or bridleway.

Given that background, it would be surprising if Parliament
simultaneously intended that a highway could be stopped up through the
simple expedient of calling a gate 'development', and granting planning
permission for it to exist. But that is what happened here. In effect the
council asked themselves the question, 'can we prove that the way is not
needed for public use?' and concluded that they could not, because in fact
it was needed for public use, as was demonstrated by Mr Bennett's initial
objection. So they engineered the closure by calling a gate 'development'.
This flies in the face of the protection Parliament gives to the highway and
its users. It also shows that they shut a path knowing it to be needed for
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publicuse.

Regrettably, objecting to the making of the order, and so causing an
inquiry or hearing by the Secretary of State, does not provide adequate
redress to somebody in Mr Bennett's position, since the Secretary of State
is not concerned with the rightfulness of the council's decision to grant
planning permission or to make the order. The Inspector is concerned only
with the question, 'is the stopping up of the path necessary in order to
enable the development to be carried out?'. She concluded that it was. She
could hardly have reached any other conclusion, since the scenario had been
contrived precisely to make the stopping up 'necessary'. So it may be that
the Secretary of State's decision is not at fault, given the
deliberately-engineered facts in relation to the law as the Inspector had to
apply it. What is at fault is the council's use of section 257 in this way
in the first place. As highway authority their duty is to assert and protect
the public right to use the highway, not to stop it up when their own
consideration led them to the conclusion that it was needed for public use.

All of this was discussed at the meeting of the RA Legal Panel on 20
May 2005. It was agreed that the Inspector could have reached no other
conclusion, given that the order had been stitched-up to engineer the path's
closure; so action now in the High Court would be inappropriate and would
not succeed in overturning the Secretary of State's decision. On the advice
of the Association's Honorary Solicitor, the time to have brought a legal
challenge would have been when the planning permission was ftrst granted, or
possibly when the order was first made, or when the decision was taken to
submit the order to the Secretary of State. The Inspector herself implied as
much: at paragraph 15 of her decision-letter, she says: 'I do not consider
there to be any evidence that this is anything other than an order following
planning permission applied for in the usual way and I have received no
information that any legal challenge has been made to the planning
permission itself.

So it would appear that judicial review of the council's own
decision would have been the way to counter this misapplication of section
257.

The trouble with that is that such proceedings are extremely costly
and, said the Honorary Solicitor, it would not be advisable for an ordinary
individual of possibly slender means to embark on them. The cost of engaging
counsel is high and would usually run to several thousands of pounds, and
even where one 'wins' one does not recoup all of the fees paid and other
expenditure; and, of course, there is the danger of not persuading the court
of the merits of one's case after all, since not all loopholes in
legislation can be closed by action in the courts: in some cases, fresh
legislation is necessary to close a loophole such as this, said the RA's
Solicitor."


